AMERICAN REALISM AND THE ‘POLICY OF CERTAINTY’:
AN EVALUATION OF SALOMON V SALOMON

Gerard W Sadlier”

‘If we never do anything which has not been done before, we shall
never get anywhere. The law will stand still while the rest of the
world goes on, and that will be bad for both.

A INTRODUCTION: THE REVOLT AGAINST FORMALISM
During the late nineteenth century, Anglo-American legal discourse
was dominated by ‘classical’ legal formalism.?2 In line with the intellectual
climate of the time,3 formalists# placed great emphasis on a priori reasoning in
law,5 to the exclusion of public policy considerations,® and even substantive
justice itself.” The law, they averred, was a hallowed body of settled
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1 Packer v Packer [1953] 2 All ER 127, 129 (Denning LJ). This quotation also appears in the
preface to Lord Denning's book The Discipline of Law (Butterworths London 1978).

2 The formalism of this period is here described as classical to distinguish it from various
more modern ‘formalistic’ conceptions of the law, with which it has little in common. For an
excellent exposition of the many differences between classical formalism and the various
strands of modern neo-formalist thought see RH Pildest ‘Forms of Formalism’ (1999) 66 U
Chicago L Rev 607.

3 Particularly in fields such as philosophy, social sciences and economics, which shared with
the legal formalists a reverence for the logic of mathematics and the natural sciences and a
desire to apply similar a priori reasoning in their own areas of study. The significance of these
intellectual interconnections is emphasised by M Freeman Lloyd’s Introduction to
Jurisprudence (7th edn Sweet & Maxwell London 2001) 799 hereinafter Lloyd

4 Notably Ames, Beale and (perhaps most famously) Langdell.

5 A view they shared with and may have derived from thinkers such as Bentham (whose
hedonic calculus of pleasures and pains seems a particularly apt example of a priori thinking)
and Austin (whose jurisprudence, with its emphasis on the command of the sovereign seems
largely formalist in tone, discounting as it does all considerations of morality or efficiency).

6 In this reluctance to take such matters into account, formalists exaggerated rather than
replicated the common law’s traditional reluctance to ride the “unruly horse’ of public policy
(Pildest (n 2) 608, who refers to Langdell’s treatment of the postal rule to illustrate this
point). Blake Brown and Kimball (‘When Holmes Borrowed from Langdell: The “Ultra Legal”
Formalism and Public Policy of Northern Securities (1904)’ (2001) 45 Am J Leg Hist 278) go
further at 279, suggesting that formalists regarded law as entirely ‘divorced from morals or
public policy.” It may be that this last view is somewhat caricatured.

7 B Bix Jurisprudence: Theory and Context (4th edn Sweet & Maxwell London 2006), 179.
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principles, 9 capable of generating the ‘correct’ legal solution to every factual
situation, without recourse to outside considerations.!® Legal realism
originated in a rejection of this ‘mechanical jurisprudence’'* which treated the
law as a purely logical and autonomous science,?removed from the society in
which it operated.'3 While realism is better regarded as a disparate movement
than as an entirely unified philosophy, 4 its adherents share a pragmatic view
of the legal system '5and a profound scepticism of black-letter legal dogma.¢
Indeed, their central thesis is that such general principles do not decide

9 Below the level of these general principles, the formalists conceived there to be many low
level rules.’” Ideally, it should be possible to show on analysis that these low level rules derived
from the general principles themselves. In turn, formalists hoped to show that such principles
derived from a small number of fundamental legal concepts, such as property. See Kennedy
and Fisher The Canon of American Legal Thought (Princeton University Press Princeton
2006), 9. According to the most extreme branch of formalist thought, led by Langdell, rules
which could not be rationalised in this way were to be regarded as anomalous and discarded.
(However, this hierarchical view of the common law, which seems akin to Kelsen’s norms,
would not have been universally accepted even among formalists of the time.) Blake, Brown
and Kimball (n 6), 279.

10 This explanation is derived from Roberto Unger's definition of the essential elements of
formalist reasoning, cited by Blake, Brown and Kimball (n 6), 278. Such a view necessarily
assumes that there is only one legally correct solution. Were it otherwise, then legal principle
would not be a sufficient guide and an element of choice would arise. It is also to be observed
that this view of the judge’s role goes hand in hand with the declaratory theory of law (on
which see Byrne and McCutcheon The Irish Legal System (4th edn Butterworths Dublin
2001) ch 12). In deriving a solution from pre-existing principles, the judge is applying rather
than making the law, according to the declaratory theory.

11 The phrase is Roscoe Pound's, see R Pound ‘Mechanical Jurisprudence’ (1908) 8 Columbia
L Rev 605.

12 Tn this, American legal thought was largely influenced by contemporary thinking in other
disciplines and by the climate of the times. In particular the realists were influenced by an
intellectual movement which sought to treat the social sciences, philosophy, economics and
even logic itself as subjects of empirical study and to emphasise the interconnectedness of
such disciplines. See Lloyd (n 3), 799. They were also influenced by the failure of laissez-faire
economics, then closely associated with formalism. See Kennedy and Fisher (n 8), 9. For a
fuller account of the period, see G Alexander ‘Comparing the Two Legal Realisms, American
and Scandinavian’ (2002) 50 AJCL 131.

13 See OW Holmes The Common Law (Little Brown & Co Boston 1881) where he attacks
formalism for treating the law as the analogue of a book of mathematics. Holmes’
observations on the evolution of legal concepts to fit changing social circumstances at 6 are
worthy of particular attention.

4 Bix (n 7), 177. Bix goes on to suggest at 179 that opposition to legal formalism may have
been all that united legal realists. On other matters, their views often differed sharply.

15 Thus, most realists accepted Holmes’ definition of the law as predictions of what the courts
‘will do in fact.” See OW Holmes ‘The Path of The Law’ (1897) 10 Harv L Rev 457, 460-461.
Gray’s definition of the law as what courts actually decide is also instructive. See JP
McCutcheon ‘American Legal Realism’ in Murphy and Toomy (eds) Western Jurisprudence
(Thompson Round Hall Dublin 2004) 212, 214. In a similar vein, Llewellyn regarded the law
as the pattern of behaviour of the courts and governmental officials, including administrators
etc.

16 Holmes perhaps best sums up the point in his famous aphorism on the life of the law. See
Holmes (n 12), 1.
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individual cases in practice.'” Rather, according to the realists, cases are
decided on the facts,® or by hidden extra-legal considerations' of policy,
prejudice or morality, which make the application of legal rules uncertain.
Over a hundred years after Mr Justice Holmes' classic article2° gave the
movement vitality, it seems appropriate to re-examine realist conceptions of
the judicial process, 2 with a focus on their relevance today. This will be
attempted through an analysis of the ‘great case’? of Salomon v Salomon.23
Salomon sheds particular light because it was decided in an atmosphere
manifestly free of those unique features of the US legal system that critics
suggest limit the relevance of American realism.24 Even more significantly,
Salomon is a decision of pre-eminent importance in company law, a field
often characterized as requiring a ‘... necessary formalism’25 antithetical to
realism's central claims.2°

B REALIST VIEWS OF THE JUDICIAL PROCESS
Among realists, there is broad acceptance of the inadequacies of
traditional legal thinking and the need to develop better methods?7 of legal

17 For an admirable explanation of the realists’ sceptical view of the law in the books’ see JM
Kelly A Short History of Western Legal Theory (Clarendon Press Oxford 1992), 365. The level
of uncertainty which remains despite black letter rules was a matter of debate between
different realist scholars, as will be seen below.

18 Fact sceptics such as Frank sought to expose the uncertainties inherent in a judge’s findings
of fact. See J Frank Law and the Modern Mind (1930) on the nature of ex post facto decision-
making.

19 Thus, realists sought to demonstrate that decisions of the US Supreme Court, which
invalidated ‘new deal’ legislation, were the result of the court’s policy preferences, rather than
a foregone conclusion.

20 Holmes (n 14), 457

21 By which I mean nothing more pretentious than the way judges decide cases.

22 Keane Company Law (4th edn Tottel Dublin 2006), para 2.16.

23[1897] 1 AC 22 (HL) an appeal from Broderup v Salomon [1895] 2 CH 323 (CA).

24 See in particular Lloyd (n 3), 803, where these criticisms are well set out. In particular
critics emphasise the vast number of courts of comparable jurisdiction in various states of the
Union, the relaxation of the doctrine of precedent and the unprofessionalism of some elected
judges. Spry has gone so far as to suggest that in the US, it is possible to find authority for
almost any proposition. See Spry The Principles of Equitable Remedies (2nd edn Sweet &
Maxwell London 1984) 3. This, he insists, is not the case in other common law jurisdictions,
such as the UK and Australia (a list to which we may safely add our own jurisdiction).

25 DA Demot ‘The figure in the landscape: a comparative sketch of directors' self-interested
transactions, law and contemporary problems’, (1999) 62 (3) Law and Contemporary
Problems 242, 243.

26 Thus, it has often been observed that in company law legal certainty is more important than
doing justice in the individual case. See Banco Exterior Internacional v Mann [1995] 1 All ER
936, 945 (Hobhouse LJ).

27 For unlike later movements, such as the CLS scholars, realists sought to reform, rather than
to ruin the legal system.
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analysis,?® through empirical research and study.2? However, within this
broad church, there is much disagreement concerning the primary source of
uncertainty within the judicial process. Most realists, ‘rule sceptics’, hold that
it is the imprecision of legal rules and the failure to take extra-legal
considerations into account3® that renders the law unpredictable.3! Certainty,
they argue, can be achieved by more precise rules, formulated through a focus
on the decisions of appellate courts3? and by a greater openness among the
judiciary regarding the policy considerations that influence them.33 A radical
group of ‘opinion sceptics’34 go further than this, proposing that cases are
decided according to the preferences of the presiding judge, 35 whose decision
is an ex post facto rationalization, aimed at making his decision appear legally
decent.3% By contrast a minority37focus on the facts of cases as a source of
virtually infinite uncertainty. They argue that even where rules are clear, legal
certainty is unattainable, owing to the vagaries of viva voce (testimonial)
evidence.38 Moreover, they suggest that it is impossible to be sure what
version of events a judge or jury will accept,39 since they view evidence
through the prism of their own experiences and biases, conscious or
unconscious.4° In a functional analysis of the legal system 4! which seeks to
transcend these differences, Karl Llewellyn postulated yet another conception
of the judicial role. According to Llewellyn, the law has certain functions (or
jobs) to perform, if it is to fulfil its proper role as a social institution.42 In

28 These have found their most extreme, perhaps even caricatured expression in jurimetrics
and judicial behaviouralism, movements spawned by but not part of realist thought. Realists,
however, also did much to reform legal education in the US.

29 Such research was in fact carried out, particularly in the nineteen twenties and nineteen
g}:)igt.ies. It is, however, generally considered to have been somewhat crude. See Lloyd (n 3),
30 Bix (n 7), 178.

31 Among such ‘rule sceptics’ were Gray, Llewellyn and Holmes himself.

32 Lloyd (n 3), 829 (where J Frank Law and the Modern Mind (1949) is extracted).

33 ibid.

34 Rumble American Legal Realism cited in Lloyd (n 3) 803 fn 25.

35[1929] 14 Cornell LQ 274 (Judge Hutcheson) cited in Lloyd (n 3) 803 fn 25

36 See Lloyd (n 3), 803

37 Known as fact sceptics.

38 See J Frank Law and the Modern Mind (1930).

39 Put another way, to which witnesses will they give credence? Which version of events will
they find more plausible?

40 This was the theme of Frank's books, Law and the Modern Mind (1930) and Courts on
Trial (1949). This is the most radical and it must be said the most notorious of the realists
claims. It would not be a view shared by all or even a majority of realists.

41K Llewellyn The Bramble Bush (Columbia University School of Law New York 1930), 12.
42 jbid.
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dealing with cases, the legal process and the lawyers and judges who
administer it must seek to fulfil these goals.43 In this task, they share a
common heritage,44 which circumscribes their actions somewhat45 and
imports some predictability. It is proposed to evaluate these theories in
sequence, as they arise in Salomon.

C SCEPTICISM AND THE FACTS OF SALOMON'S CASE:

At first blush, there is little for the fact sceptic, with his focus on the
trial court and oral evidence, to address in Broderup v Salomon.4® To be sure,
as with all trials, the case turned largely on the judge’s interpretation of
evidence but the report contains only a bland statement of the ‘facts’, as found
by Vaughan Williams J.47 However, the radically different inferences drawn
from these primary facts by the Court of Appeal and the House of Lords
respectively have much to teach us, both regarding the indeterminacy of facts
and the construction of judicial decisions. Common to both were the basic
facts, as found, but thereafter the judgments diverge sharply.

1 Primary Facts

Throughout the litigation, it was accepted that Mr. Salomon had
established a company with the express object of acquiring his existing
business. In the sale, Salomon's business was valued at £40,000, a price paid
substantially out of the business's income. With this money, Salomon acquired
20,000 £1 shares in the new company and paid off the business's debts before
its transfer to the company’s ownership. Salomon then lent £10,000 to the
company in exchange for debentures. He later mortgaged these to one
Broderup, in exchange for a further advance of £5,000 to the company. The
company went into liquidation. There remained a surplus after Broderup was
paid.48 Both Salomon and the unsecured trade creditors claimed this residue
and Salomon sought priority by virtue of his debentures, at which the
liquidator (suing through the company) sought to rescind the sale or, in the
alternative, an indemnity of the company's debts from Salomon.

2 Inferences:
In the Chancery Division, Vaughan Williams J clearly considered that
these facts disclosed sharp practice, a view with which the Court of Appeal

43 ibid.

44 A tradition of techniques, of modes of reasoning, of ways of doing things. Some parts of this
tradition are extremely flexible, while others are more rigid.

45 Llewellyn gave particular expression to this in his final (and one feels most complete and
cogent) work, The Common Law Tradition (Little Brown & Co Boston 1960). However, e
stood over his earlier claims regarding the importance of policy in the judicial process.

46 (n 22).

47 There is no record of the evidence of the witnesses or of any conflicts in their evidence in the
Chancery division reports of the time.

48 Salomon had subjugated his debentures to those of Broderup. Broderup was not in fact paid
until after the decision of the Court of Appeal but he was entitled to his money on any view of
the case.
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entirely agreed. Thus, we see Salomon as a conniving conspirator, who has
‘laid a trap for his creditors’.4% To be sure his proceedings are technically
correct in point of law and appear most regular5°but it is clear that
notwithstanding his shrewdness, his design is a corrupt and dishonest one.5
Thus, Kay LJ is at pains to mention that Salomon had substantial personal
debts when he incorporated,52 and throughout we see Salomon as little better
than a rogue, sailing close to the wind in the formation of his company, 53
through the use of nominees54 to eke out the statutory requirement of seven
shareholders.55 In sum, we are presented with a cunning businessman, the
ruin of honest creditors with whom he ‘... palter[s] in a double sense.’5°

Yet, quite a different picture is presented in the House of Lords. For
now Salomon is presented as the sufferer of a ‘... great misfortune without any
fault of his own’.57 Salomon is depicted rather as a self made man, who had
built up a thriving business from nothing by dint of hard graft.58 We are told
that he showed great confidence in his enterprise, as evidenced by his
investment in it and by the loans he procured from Broderup.5% Rather than a
cunning profiteer, we see a man more sinned against than sinning, brought
down by ‘evil days’,%° by his own fond (if perhaps optimistic) expectations of
his company ¢*and even by litigation in which he has been treated ‘somewhat
hardly’.®2 The debentures he holds are not the snare of the con-artist but the
precaution of the prudent, to which Salomon is as entitled as any other, %3
regrettable though the plight of the unsecured creditors may be.%4 His conduct

49 Broderup (n 22) 339 (Lindley LJ).
50 ibid 342 (Kay LJ).
51 ibid 340-341 (Lopes LJ).

52 ibid 342. He is forced to note, grudgingly one feels, that Salomon's business was solvent at
the time.

53 ibid 338 (Lindley LJ).

54 Or ‘dummies’ as Lindley LJ colourfully describes them, ibid.
55 ibid 340 (Lopes LJ).

56 Macbeth Act V Scene VIII.

57 Salomon (n 22), 34 (Halsbury LC).

58 ibid 48 (Lord Macnaghten). In this judgment (itself as great a work of literature as of law)
more than any other, we are presented with a rose-tinted view of Salomon.

59 ibid 53 (Lord Macnaghten).
60 ibid 49 (Lord Macnaghten).
61 ibid.

62 jbid 48 (Lord Macnaghten).
63 ibid 52 (Lord Macnaghten).

64 ibid. It must be said that not all their lordships were so sympathetic, see Salomon (n 22), 40
(Lord Watson).
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throughout is viewed as that of any honest businessman, who in attempting to
save his company acts perhaps not wisely but too well.

While it may be possible to find fault with both characterizations, %5 the
salient point for present purposes is the radical differences apparent between
the inferences drawn and their influence on the legal decision reached. It
followed almost inevitably from the view of the Court of Appeal that if it were
possible Salomon should be prevented from driving a coach and four through
the Companies Act. It is arguable that a result was not so clear cut in the
House of Lords but it remains equally apparent that even there Salomon's case
was no Langdellian ‘sacrifice on the alter of authority’.%°

It may be that Frank and other fact sceptics overstate their thesis.
Certainly, their emphasis on the absolute subjectivity of factual
determinations seems exaggerated. It seems to underestimate a judge or jury's
ability to put aside personal predilections and think objectively.®” It may even
be that to the practitioner their insights are obvious or banal,®8 yet for the
student at least they remain a valuable source of insight. Perhaps their chief
value is in making the student (and even the lawyer) question a judgment as
written, thus identifying and questioning the unconscious (and often
unsupported) categorizations and classifications which appear, as in Salomon
itself.% The value of this is not in making the new familiar but rather as
Amsterdam and Brunner suggests making the familiar new again.”° Clearly,
while fact scepticism goes too far, it does open a new and thrilling perspective
to the study of the law.

D THE GUIDING HAND OF POLICY:

It is a central claim of all realists that policy is the hidden heart of
many, if not most, legal decisions. Throughout the litigation in Salomon,
policy is clearly to be seen. Thus, in holding that in form and in fact, the
company was but Salomon’s nominee, for whose debts he was liable, Vaughan

65 The Court of Appeal is too bleak. It attributes to Salomon improper motives for actions (like
the taking of security over his own business's assets), which were more probably the result of
legal advice than any plan of his. The House of Lords conveniently fails to notice the excessive
profit-taking when the business was turned into a company, which often spells the eventual
ruin of such businesses, as perhaps in this case itself.

66 To paraphrase Montagu v Earl of Sandwich (1886) 32 Ch D 525, 549 (Bowen LJ).

67 Thus, in Broderup, it might have been very easy for Vaughan Williams J (who clearly was
unhappy with Salomon's conduct) to have labelled his transfer as fraudulent on the facts. This
he refused to do. Significantly, Frank fails to address the fact that judges and juries share a
conception of justice which imports an impartial hearing and determination to both sides and
that they generally try to decide a case fairly. Even if one shows that they do not always
succeed in this, one has by no means shown that they always fail.

68 Lloyd (n 3) 804.
69 These are amply illustrated by the divergent inferences instanced above.

70 See Amsterdam and Brunner Minding the Law (Harvard University Press Cambridge MA
2000). The analysis of such hidden categorizations form one of this book’s main themes,
though it is at least arguable that in seeking to explain these through psychological
phenomena the authors seriously overstate their thesis.
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Williams J was expressly considering the interests of the trade creditors.”
Indeed, his judgment was predicated on his insistence that a man was not
entitled to use a limited company to delay or defeat his creditors.72 Clearly,
this decision conformed to Vaughan William's J ideas of justice but what is
lacking from the realist standpoint is any consideration of wider public
policy.”3 Such considerations were, however, cogently addressed by the Court
of Appeal. In particular Lindley LJ74 sought to allay fears that the decision
may result in legal uncertainty regarding the status of a company.’5 Thus, he
emphasised that most one-man companies would be unaffected by the
decision.”® Salomon's case was a special one, he averred. Personal liability was
only imposed because of the way Salomon had formed his company, the
purpose for which he had formed it and the use he made of it once formed.”” It
is clear that in reaching this decision, Lindley LJ sought to accommodate
commercial realities and morality as he saw them.”8

The judgments of Lopes and Kay LJJ merit briefer analysis.” Suffice it
to say that like Lindley LJ both saw their conclusion in Salomon as not merely
desirable but necessary, both to give effect to the intention of the legislature
and to make the Companies Acts effective. Unlike Lindley LJ they were
incautious of the effects of their decision on outside business interests,
insisting that seven bona fide persons were required. 88

7\Broderup (n 22) 330.
72 ibid 331.

73 Perhaps this is unsurprising since the judgment was delivered at first instance and Vaughan
Williams J was aware that an appeal was likely. See Broderup (n 22), 331.

74 Lindley LJ was perhaps the foremost authority on company law at the time, having written
a famous work on the subject.

75 The unwritten subtext to his judgment was the knowledge that most large businesses were
at that time undergoing the transformation from partnerships to limited companies registered
under the acts.

76 Broderup (n 22) 338 (Lindley LJ).
77 ibid.

78 Thus, he vehemently insists that it is no answer to a creditor to suggest that he may consult
a register, since in practice it is well known that creditors do not consult until they become
worried about their chances of payment. More over, he notes, no one is entitled to view the
register until they are a creditor.

79 The former is an archetypal decision based on a ‘judicial hunch’ (the phrase is Hutcheson's).
Thus, Lopes LJ concludes that Salomon has acted wrongly and thunders that to permit this
would be to perpetuate ‘... a myth and a fiction’ (340). In a detailed concurring judgment Kay
LJ addresses many of the policy concerns which so taxed his colleague Lindley LJ. It must be
said, with all respect, that he does so with less grace or clarity than does Lindley LJ however.

80 Broderup (n 22) 345 (Kay LJ). Lopes LJ's judgment is unclear; he insists that the other
shareholders must not be six mere dummies. Arguably this leaves the point open but it would
hardly be comforting reading for a nineteenth century entrepreneur.

81 Thus, Lindley LJ insisted that such schemes did infinite mischief, bringing the acts into
disrepute Broderup (n 22), 338. See Broderup (n 22), 341 (Lopes LJ) and Broderup (n 22),
345 (Kay LJ).
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By contrast, the twin principles, for which the House of Lord's decision
in Salomon’s case is justly famous, would delight the most Langdellian legal
formalist. For over a hundred years, 82 Salomon has been authority for the
proposition that statutes are to be given their plain and ordinary meaning,
without vague speculations on the (unexpressed) intention of the legislature.83
From this, it followed, much as night followed day, according to their
Lordships, that in the absence of fraud, agency or trust,84a company was to be
treated as separate from its members. 85 Indeed, Halsbury LC is at pains to
reassert the formalist view.8¢ Yet, on closer analysis, the hidden hand of policy
is clearly to be seen. For through out their lordship's judgments runs a thread
of concern regarding the uncertainty caused by the decision in the Court of
Appeal. Thus, Halsbury LC points out the uncertainties in Lindley LJ's
formula.®” The point is more bluntly put by Lord Herschell who suggested that
if Salomon were the law, no common law partnership could incorporate.88 He
noted with concern that many reputable partnerships had incorporated in
recent years and that their status would be called into question.®9 Thus, to
their lordships, commercial stability required the clear rule that they laid
down,%° as much as (if not more than) the words of the legislation itself.

The truth is that no clear legislative intention emerged. Indeed Lord
Davey, who concurred in the result, frankly acknowledged that this was not
what the legislature of 1862 had intended.%! The question was within what
Hart has termed the ‘penumbra of uncertainty’,92 so that the courts felt at
liberty to look to policy. Were it otherwise, it is not to be doubted that both
courts would have applied the legislation rigorously. Thus, Salomon can only
assist the realist in illustrating judicial policy making so far. It does not prove,
as the realist would wish, that in interpreting ‘clear’ statutory language, the

82 Tt was recently cited for this proposition in Fuller v Minister of Agriculture (Unreported
Supreme Court 16 March 2005 McGuinness J)).

83 See in particular Salomon (n 22), 29 (Halsbury LC), who insisted that he was entitled
neither to add to nor to subtract from the plain meaning and per Lord Watson at 38 on the
difficulty of ascertaining the intention of the legislature outside the plane words.

84 Salomon (n 22), 33 (Halsbury LC).

85 ibid 34 (Halsbury LC).

86 ibid. He insists that whether the legislature's requirements are politic or impolitic is no
concern of the courts.

87 ibid 32 ‘must two or three or all seven be independent?’
88 Salomon (n 22) 43.

89 See Salomon (n 22) 43-44. He suggested that the judges below had not contemplated such a
result but this he considered to be the logical conclusion, there being no solid distinction.

90 As Lord Macnaghton emphasised at Salomon (n 22) 51, the membership of almost all
companies consisted mainly of and friends.

91 Salomon (n 22) 54 (Lord Davey).
92 See HLA Hart The Concept of Law (Clarendon Press Oxford 1994), 124.
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courts incorporated their own policy choices, quite the contrary in fact.?3 Yet,
Salomon has an important lesson for the realist too. For in Salomon, we see
two equally clear, equally cogent expressions of policy which (while
proceeding from the same major premise)%4 reach contradictory results. Thus,
for Lindlay LJ it was essential that such schemes as Salomon's be prevented.
To this end, he was willing to sacrifice a measure of commercial certainty. For
their Lordships, such a price was unthinkable. Thus, it is far from clear that
more open avowals of policy would indeed lead to more predictability in the
law.9 Nevertheless, a realist analysis is revealing. Fundamentally, it shows
that legal certainty is itself a policy, 9 an insight which may lead to more
openness and willingness to reform.?7 It tells us something more, for it shows
the tendency of courts to retreat back into the shell of formalistic expression
(if not necessarily formalist thought) in hard or far reaching cases. %8 Yet, for
all the realism displayed in Salomon itself, in its later guise, Salomon is
antithetical to most realist views, for it has been a bastion of predictability.
The rule in Salomon v Salomon stands unshaken by a century of legal history.
Indeed its ubiquity challenges even Llewellyn's less radical suggestion that
there is a high degree of predictability in the law, for considerations of policy
have rarely if ever moved the courts to reconsider Salomon. 99 The decision
itself is one with which Llewellyn would have no quarrel for it falls squarely
within the grand style of interpretation which he favoured.°° One will find
little dogmatic application of precedent,°! as in the ‘formal style’ but rather

93 Thus, the House of Lords acknowledged that a floating charge such as the one which
Salomon held was a scandal. Indeed, Lord Macnaghton went so far as to suggest that trade
creditors should be entitled to a preference for a limited time before insolvency. Yet, he
considered it beyond their Lordship's House to address the matter, given the importance of
the floating charge as a means of security. See Salomon (n 22) 52-53.

94 To give effect to the Companies Acts.
95 Indeed, one feels that the opposite would likely prove true.

96 The point is perhaps best captured by Fearne in his famous work on contingent remainders:
‘Surely it is better that the intentions of twenty testators every week should fail of effect, than
those rules should be departed from upon which the general security of titles ... so essentially
depend.’ Cited in Lyall Land Law in Ireland (2nd edn Roundhall Dublin 2000) 160.

97 It is a startling fact that while no one would seriously think of overturning Salomon, we do
not know 100 years later whether their Lordship's position was better than that of Lindley LJ,
from the economic point of view. One wonders how these great company lawyers reached
such opposing viewpoints? A realist might suggest that it was by way of the judicial hunch’.

98This point is well made by Forde Company Law (3rd edn Roundhall Dublin 1999) para 1.45.
This is not to suggest that courts are seeking to hide their legislative function but that in such
cases they show the legislature due deference. It is submitted that this in itself is a good thing.

99¢cf Powers Supermarket v Crumlin Investments, (Unreported High Court 1982 (Costello J)).
Radical changes have however been made by the legislature. Indeed, Salomon has shaped the
whole corpus of company law, from fraudulent preference provisions, to fraudulent and
reckless trading requirements. It is fascinating to note how legislation assumes the presence
of and is in fact moulded by the pre-existing common law, all the more so if we accept the
realist interpretation of the judicial process.

100 Lloyd (n 3) 807.
101 A formalist would argue that this is because there was little law on the point.
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the appeal to reason, to policy, to tradition and to common sense'°? that
Llewellyn so much preferred. Yet, even here, the great case flatters the realist
to deceive, for once established, the rule has proved a Langdellian formula of
the first order and has at times been applied in the very teeth of substantive
justice, fairness and common sense. 103

Ironically, it may be that in so doing, the courts are fulfilling one of
Llewellyn's ‘law jobs, 1°4 but at what cost?

E CONCLUSION:

As Hart has noted,*5 much of the jurisprudence of this century has
focused on ‘demystifying’ the judicial process, on illustrating its vagaries and
uncertainties. Without doubt, realism has played an indispensible role in this
movement. If at times the pendulum has swung too far and uncertainty has
been exaggerated,'°® yet as Salomon illustrates important truths have yet been
grasped. One thinks of the uncertainty of facts, the grand style of
interpretation and more generally Llewellyn's law jobs.1°7 Yet, failings there
are. Most fundamentally, the realists failure to recognise, indeed to celebrate
the normative element of law renders much of their thinking intellectually
sterile,°8 a philosophy adept at picking the winners and at giving majorities
what they want but at little else.'° To the extent that this is reflected in their
philosophy of the judicial process,''° this too is flawed, " for it leaves the
judicial ship of state devoid of the anchor of authority or the compass of
morality to be battered by the conflicting winds of ‘felt necessities’ and whims.
Like other philosophies, realism is therefore to be narrowly watched, lest
having started as a device to liberate thought, it ends by enslaving it. With

102 This is what I take Llewellyn to mean by ‘situation sense’, a concept which seems distinctly
fuzzy.

103 Adams v Cape Industries plc [1990] CH 433.

104 Preventing future troubled cases from arising. Arguably they are failing to fulfil functions
four or five, which seek justice in the law but it is one of the flaws of Llewellyn's model that he
does not tell us how courts are to do this. What is justice’ for Llewellyn? Is it the prerogative
of the individual judge?

105 Hart (n 91) 126.
106 jhid.

107 These have been treated in passing because on the one hand it was felt impossible to leave
them out. To do so would be invidious. On the other, it was clear that they could not be
treated with justice by reference to a single case.

108 Tt is arguable that in his later work Llewellyn grasped the significance of such values. These
are clearly evident in his law jobs.

109 This was to be the fate of Holmes J himself. See his opinion in Buck v Bell 274 US 200
(1927) ‘three generations of imbeciles are enough’.

110 Ag great a pragmatist as Richard Posner has acknowledged this point. See R Posner ‘The
Path Away From the Law’ 110 Harv L Rev 1039, 1042. His conclusion that we must have a
‘moral veneer’ is hardly encouraging however.

11 Failing to take account of the moral impulse which drove Lindley LJ to carve out his
wonderful (if often misunderstood) judgment in that case.
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realism, the danger is that if accepted uncritically, its conclusion that much of
the law is policy by another name will become a self-fulfilling prophecy.2
True it is that policy has its proper place within the courts as within the
legislature but it is also true that to give the ‘unruly horse’ his head is to
trespass far from home and to risk the legitimacy for which our law is justly
famous. 3

Yet, to evaluate realism so narrowly is to do that branch of
jurisprudence an injustice. For the most fundamental insight of the realists is
that, as Lord Denning emphasised, the law is not fossilized and cannot afford
to stand still. Rather, it must adapt itself to social necessity and social mores.
More constructively, the realists grasped that if law is to be more than a mere
technique it must reach out to other disciplines. In the words of Lord Radcliff,
it must be ‘... a part of history, a part of economics and sociology, a part of
ethics and a philosophy of life.’''4 Were this its only insight, realism would be
of no small importance on that account alone.

112 Such a development seems to have already occurred in the US. See the notable judgment of
Scalia J in Planned Parenthood of Southeastern Pennsylvania v Casey (1992) 505 US 833,
1000. See also A Scalia A Matter of Interpretation: Federal Courts and the Law (Princeton,
1997) especially at 25.

13 Indeed, it is no accident that with the growth in democracy came a growth in formalism.
For while it was acceptable for the chancellors of the eighteenth century to flout the will of a
largely undemocratic parliament and engraft on to the statute of frauds such doctrines as part
performance, the same would not be true of the Companies Acts (as was held in Salomon)
because these were the product of a more democratic and continuous process (the process is
continuous in that the Companies Acts were, and continue to be, regularly reformed and
updated.)

14 Lord Radcliffe The Law and its Compass (1961), 93
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